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UNITED STATES TAX COURT

RESERVE MECHANICAL CORP.
F.K.A. RESERVE CASUALTY CORP.,

)
)
)

Petitioner, )
)

V. ) Docket No. 14545-16
)
COMMISSIONZR OF INTERNAL REVENUE, ) Judge Kathleen Kerrigan

)

Respondent. ) Filed Fleclronically

REPLY BRIEI FOR PETITIONER

PRELIVINARY STATEMENT

The trial herein was held in Houston, Texas, before the
Honorable Kathleen Kerrigan on April 28 through May 2, 2017.
Reply briefs are due October 10, 2017.

OBJECTIONS TO RESPONDENT’S
REQUEST FOR FINDINGS OF FACT (“RRFr”)?!

1. thru 5. No objection; PRFF 2-3 and 5 zre more complete
than RRFF 1, 3 and 5, respectively.

6. Objected to as misleading and inaccurate. Petitioner’s
insurance arrangements were bona fide. Also, PRFF 5, 14-15, 83,

86-88 and 90 are more accurate and complete.

' Unless otherwise indicated, any capitalized terms used buu not

defined herein have the meanings assigned to such terms in
Petitioner’s brief (“P-Brf.”) anc any section references are to
the Internal Revenue Code of 1986, as amended, and Treasury
Regulations thereunder, as in effect for and applicable to the
ycar (s) in issue, anc all Rule references are to this Court’s
Rules of Practice and Procedure.



7. thru 10. No obJection. See PRFEF 5, 7-8. “Assistant
Treasurer” in PRFE 7 should be “Assistant Secretary.”

11. thru 14. No objection; PRFF 13-14, 19-22, 29, 31-34,
38-43 and 49 are more complete and informative.

15. and 16. No objection; 2RFF "5 and 39-40 are more
informative.

_7. Objected to as inaccurate; PRFF 17-28 are more
accurate.

18. No objection; P?RFF 16 is more informative; ZW's
operations were less significant than Peak’s.

19. Objected to as inaccurate and misleading and based on
2 highly selective and uniair reading of the Reserve Feasibility
Study, which states, in relevant part, as fol.lows:

The current conventional policies for Peak offer broad

and comprehens:®ve coverage that is appropriately

designed and priced. There are however significant

opportunities to suoplement the conventional program

with a well structured alternative risk management

prograr by designing volicies that buy back some of
the deductibles or fill gans in coverage.

Ex. 16-J, p. RSV-6014-6015 (emphasis added). The Resexrve
Feasibility Study further describes the policies at issue
(except the punitive wrap policy) and emphasizes thal Peak faced
significant risks to continued growth and profitability from
multiple sources, which were nct adequaie.y covered by Peak’s
conventional insurance. Ex. 16-J, p. RSV-6015; see also PRFF 77,

79; BEx. 9-J, pp. KSV-5683-5687; Bx. >.9-J, p. RSV-5754.



A cursory review of Petitioner’s policies makes clear the

supp.emental and gap-filling (i.c., no. duplicative) nature of

the coverage provided. Compare policies referenced in PRFF 71
and 79 wit~ those at Ex. 34-J, pp. 151-489; see also Ex. 9-7,
pp. RSV-5683-5687; Ex. 19-J, p. RSV-5765. None of Petitioner’s
policies duplicated Peak’s commercial policies. For example,
Peak’s facilities were located in the Bunker Hill Superfund Site
but Peak had no pollution liability coverage prior to obtaining
such coverage from Zetitioner (i.e., 1t gap-Zilled Peak’s
commercial coverage). PRF¥ 51; Ex. .9-J, p. R8V-5767. A'so,
Petitioner’s .oss of major customer policy, which responded to

t7e Stillwater T.oss in 2009, also gap-filled Peak’s commercia’

coverage, which did not cover risks associated with such loss.
PRF= 77, 79, 95-104; Ex. 34-C, pp. 151-4838. Also, the table in
RREFF 19 is corfusing and misleading since the EMC-re.ated line
items in the second (five entries) and th’rd (six entries)
columns do not match up.

20. and 21. No objection to a finding that Peak deducted
the referenced amounts on Zts 2007 and 2006 Forms 1120S. Peak’s
2007 and 2006 salcs were about $7.5 million and $6 million,
nespectively. Ex. 34-J, pp. 115, 137. The record does no- show
the premiums RocQuest paid in 2006. RocQuest deducted insuranrce

premiums of $3,7/55 in 2007. Ex. 34-J, p. 43.



22. Objected to as misleading. Peak paid $57,300 in
insurance expenses through June 30, 2008 and claimed insurance
expense deductions of $95,828 in 200/. Ex. 3¢4-J, p. 113, 126;
see also objs. to RRFF 20-21.

23. Objected to as inaccurate. In the testimony Respondent
cites, Mr. Zumbaum only testified that Peak continued its
insurance coverage with EMC. Tr. 158:18-21.

24. Objected to as inaccurate and misleading. Mr. Zumbaum
testified that he understood that Peak could nct oblain
pollution coverage from a commerclal insurarce company and that
he contacted Capstone based on the advicc of MEL’s owner who
operated a business with exposures sim!lar to Peak’s. Tr. 123:7-
124:16; PRFE 51; see also PRFF 53-58, 67. He did not testify
that ~e “did ncu investigate or conduct any due diligence
regarding insurance companies in Idaho that could provide
additional insurance coverage to Peak.”

25. Objected to as misleading. Mr. Zumbaum testified that
the only insurance claims prior to 2008 that he could recall
filing concerned Peak’s company vehicles. Tr. 159:16-21.

26. thru 28. Objected to as incomplete and misleading. The
roof was badly damaged and leaking, and after Mr. Zumoaum’'s
repeated attempts to get the insurcr, EMC, to cover more o the
loss proved fut'Ze (ZMC would only pay $2,000 despite the severe

damage to Peak’s roof), Peak had to rep-ace the roof ocut-of-



pocket for about $25,000. Tr. 122:11-123:6. PRFF 60-61 are more
accurate and complete.

30. Objecied to as misleading and inaccurate. See okj. to
RREE 23. Further objects to the implication that Peak’s
continuvance of its coverage with EMC somehow means Lhat the zoof
damage did not occur or that Messrs. Zumbaum and Weikel were not
unhappy with tThis experience or EMC.

31. and 32. Objects to the implication that there is no
evidence in the record concerning the insurance needs or risk
profiles of Zeak, RocQues: and ZW because such imolication is
patently false. The substantial evidcnce in tThe recoxd includes,
among cother things, the Reserve Feas'bility Study, together with
the information that was coliected in connection with its
preparation, which included, by way of example only, a
description of the companies, an analysis of their insurance
needs and risk profiles, copies of their existing insurance
policies, and their income tax returns and other financial
statements and records. Exs. 16-J, 34-J. Also, the majori.y of
the documents Respondent subpoenaed had already been provided to
Respondent by Petitioner. Enticte record. Any documents the
insureds had in their possess’on, custody or control that
Petitioner *ad not already provided to Respondent were also
provided in response to Respondent’s subpoenas. Tr. 173:9-175:3,

191:€-193:24; Ex. 99-P. RRFF 31 and 32 are drafted very narrow.y



with reference to “communicatlons with third party insurers” in
an attempt to shift the focus away from the substantial evidence
in the record that does not support Respondent’s position.

33. and 34. Objected to as misleading. The record contains
evidence detailing the losses that Peak and ius affiliates had
previously suffered and the experiences of Messrs. Zumbaum and
Weikel who ultimately decided to form Petitioner. PRFF 55-56,
60-62, 64-66. More importanzly, the record contains substantial
evidence concerning the insurance needs and risk profiles of
Peak and its affiliates. See PRFF 19-58, 68-70, 75-76.

35. Objected to as inaccurale and misleading. Capstone is
not a “turnkey captive management and captive formation
company.” Capstone offers services requiring insurance-related
expertise, including captive feasibility studies, assistance
with regulatory “ilings, accounting, and other services related
to forming or operating an insurance company, to its clients and
among those services is a turnkey type of admiristration program
to overcome the transaction costs assoclated with small and
inlermediate sized captives. Tr. 41:7-18,778:20-7/9:16; Ex. 9-7,
p. RSV-5639. Cliemts hrave the option to utilize some, a.l or
none of those services. TR. 778:20-773:16.

36. Objecled to as inaccurate. Mr. Feldman testified
unequivocally that it is the client who makes the decision about

whether and to what extent to utilize Capstone’s services (if at



all). Tr. 779:3-16. Also, Mr. Snyder of Willis (i.e., not
Capstone) reviewed, ediied, approved and signed the Rcserve
Feasibility Study. PRFF 71.

37. and 38. No objection.

39. Objected to as inaccurate. Capstone 1s a separate
business from the Feldman Firm. Tr. 613:20-619:14, 643:7-644:22.

40. and 41. Objected to as misleading and inaccurate. PREZ?
57-58 are more accurate and complete. MEL’s owner, who Messrs.
Zurbaum and Weikel considered a mentor, advised that Peak shou.d
consider obtaining more insutrance coverage in light of Peak’s
growth and suggested Peak consider forming a captive insurance
company and contacting Capstone. See PRFF 57-58. Respondent
incorrectly suggests that Mr. Zumbaum went out of his way to
ingquire about what insurance Peak might need from MFT.’s owner.

42. ard 43. No obZection; PRFF 58 and 67 are more accurate
and informative than RREF 42 and 43, respectively.

44. Objected to as misleading and inaccurate. Messrs.
Zumbaum and Weikel obviously were informed by their own
experiences with the businesses that they operated and ihe
existing commercial insurance coverage that they maintained.
They also had rece’ved the advice of Mr. Pope, Capstone and the
Feldman rirm and other nrofessionals. PRFF 58, 68, 70-75.

45. Objected to as mis'!eading and inaccurate. Petitioner’s

incomre tax returns, gereral ledgers, financia. statements, bank



records and other records are in evidence, and these records
refiect the expenses that Petitioner incurred in connection with
its insurance company operations. See Exs. 2-J thru 4-., 24-J
thru 33-J, 123-P thru 127-P.

46. UWo objection, except the Reserve FTeasibility Study s
a captive feasibility study prepared by experienced insurance
proiessionals with ;he'benefit of an investigation, an on-site
visit and independent review and not just a document with that
title. Fx. 16-J; see also PRFF 68-75.

47. Ob-ected to as inaccurate and unsupported by the
record. Mr. Zumbaum testified that he did not remember whether
“he Reserve Feasibility Study was paid for separately. Tr.
179:1-7. Capstone cnharged Peak about $ 5,000 for the study. Tr.

698:4-11; see also Tr. 317:24-318:7.

48. Objected to as inaccurate. Mr. Fcldman testiiied that
Capstone nad charged Peak about $15,000 for the feasibility
study. Tr. 698:4-11.

49. No objeclLion; PRIF 110 is more _nformative regarding
Mr. McNeel’s pos_.tion with Capstorea.

50. No objection; PREF 70 is more informative regarding
“he conduct of the site visit.

51. Objected to as unsupported by the record; Mr. McNeel
testified that the site visit in Osburn, 1dazho lasted most of

the day, which he estimated was 6 to 8 hours. Tr. 129:24-130:3.



52. Objected to as inaccurate. Mr. McNeel test fied that
the documents in Exhibit 34-J were received prior to and after
“he Auvgust 2008 site visit. Tr. 311:1-7. The index to Exhibit
34-J states that 't is dated as of December 14, 2009 and some cof
the documents in Exhibit 34-J wou d not have exisled as of the
date of the Augusl 13, 2008 site visit. Ex. 34-J, p. 1.

53. No ocjection.

54. Objecied to as imprecise. To the extent that the
background information existed as of the date of the site visit,
such information was reviewed prior to Messrs. McNeel’s and
Teldman’s site visiL in August 2008. Tr. 306:8-.5.

55. No objection; PRFF 70-72 are more complete.

56. Objected to as misleading and inaccurate. RREF 56
omits “anad” after the word “sole” in the quote. Ex. 16-J, p.
RSV-5995. The Reserve teasibllity Study a’so states that it “is
intended only for thc use oI the Board of Directors of the
proposed insured.” Id. at p. RSV-6047.

57. No objection.

58. Objected to as inaccurate and misleading. The fact
that Capstone provided feasibility study services to Peak and
managerent and administration services to Petitioner is
irre'evart to whether Petitioner’s insurance arrangements are
bona fide. Respondent also ignores the Tact that Willis

participated and joined in the issuance of the Reserve



Feasibility Study. See obj. to RRFF 36. Moreover, Dr. Doherzy,
who opined that Petitioner was an insurance company and its
_nsurance arrangements constituted insurance, testified that he
was aware of situations where the capiive manager advised and
prepared the feasibility study and also managec the captive
insurance company. Tr. 280:6-21; Ex. 104-P, pp. 5, 27-28.

52. No objection, except that ZW’s operations were rinimal
compared to hose of Peak. See RRI'F 18; PRFF 1l6. RocQuest’s
operations consisted primarily of leasing real estate and
facilities that Peak utilized in its manufacturing and other
operations. See PREF 17-18. Peak was the primary insured under
the policies at issue. PRFF 78.

60. Objected to as misleaaing. There is no requirement
that Mr. McNee. have the specific experience stated in RRFF 60.
Mr. McNeel had substantial insurance industry experience,
including underwriting experience, which included working wizth
0il and gas companies that, like companies in the mining
industry, have operations that can be dargerous and pose
significant pollution-related risks. Tr. 385:21-386:20.
Moreover, Mr. McNeel was not the only person invo_ved in
preparing the Reserve Feasibility Study. Mr. Snyder, anotrer
seasoned insurance inoustry orofessional, assisted in its
preparation. See PRFF 71-72. Mr. Feldman, who had experience

with environmental superfund sites, also participaled in thc on-



sile inspection in Idaho. Id. PRFF 70; Tr. 766:21-767:24. RRFF
60 also overlooks Capstone’s experience with MEYL, a company
similar to Peak, which was also involved in the mining industry.
Tr. 647:10-648:92, 760:18-761:2.

61. Objects to the implication that Peak did not have
insturable risks other than weather-related issues. Peak had
rumerous exposurcs due To its being a manufacturer in a
dangercus underground mining industry with a concentration of
its business in a small number of major customers. See PREFEF 20-
37, 41-43, 53-59, 99-104. Peak also operated in a flood plain
within the Bunker Hill Superfund Site. PRFF 38-52.

62. Objected to as misleading and incomplete. PRFF 7.-72
are more accurate and complete.

63. Objected to as inaccurate and m:sleading. Mr. Snyder
testified that Mr. McNeel would have given him an ora! briefing
about the owners, business and operations of the putative
insureds, and would have answered Mr. Snyder’s questions
regarding the preparation ol tne Reserve Fcasibilizy Study. Tr.
58:24-59:11. Mr. Snyder testified that he had long known Mr.
McNeel, whom he believed was a very capable insurance
professional. Tr. 59:12-21. Mr. Snyder did not say that he
relied on Mr. McNeel’s ult-mate conclusions; he teslified that
he had a high confidence level in the informall on provided by

Mr. McNeei. 1d. Moreover, Mr. Snyder had access to "xhibit 34-

_11_



J, the documentary information collecied in connection with
prcparation of ihe Reserve Feasibility Study. Tr. 24:19-25:6.

64. and 65. Objected to as misleading. Mr. Snyder testified
thai he was assigned to the healthcare industry due to his
company’s industry special:zation, but that he still worked wizh
enerqgy, construction, environmental resources, aviation, ang
real estate companies and a “wide sweep of other companies,”
including companies engaged In oil and gas exploration, pive
construction, mineral deve.opment, etc. Tr. 46:.7-47:22.

66. and 67. No objection. The insureds did have commercial
automobile insurance as shown by thc copies of the automobile
insurance policies that were collected in preparing the Reserve
Feasibility Study. Compare Ex. 16-J, p. RSV-6021 with Ex. 34-.,
op. 2. This was misstated in the study.

68. No objection; PRFF 77-79 are more complete.

69. Objected to as inaccurate and misleading. Of the
prerniuvms under the 2008 direct writiLen policies, Petitioner
received $335,853 while PoolRe received $76,236 of such premiums
under the 2009 Stop T.oss Endorsement. PRFE 81, n.S9; Ex. 35-J.
For reinsuring the risks ¢f more than 150 insureds under the
2008 Quota Share Policy, Pet' tioner received $76,236 in PoolRe
Quota Share Recinsurance Premiums from PoolRc. PREF 8§9-97; Ex.

125-P, p. 6.

_;2_



The premiums set forth in the direct writZen policies were
supported by, among other things, Mid-Continent’s pricing
indications and Mr. McNeel’s underwriting work. PRFF 110-128.
Moreover, two independent actuaries testified at trial that che
premiums were reasonab_c in amount. PRFF 128,

70. Objected to as inaccurate and misleading. The
policies, the aggregate limits and premiums stated are correct,
but the total premiums are misleading for the same reasons
stated in response to RRFE 69. The aggregate limits under thre
policy allocated to Petitioner would also need To be similarly
pro-rated. PREF 77-79 are more complete and irformative.

71. thru 76. No objection.

77. Objected to as mislecading. The agreement says it is
effective November 26, 2008. Ex. 52-J. There 1is no evidence to
demonstrate that the agreement was signed prior %o Petitioner
being formed on Jecember 3, 2008, and there is nothing in the
record that suggests that thls created any issues. Tr. 453:2-9.

78. No objection; PRFF 85 and 88-87 explain the PoolRe
Quota Share Reinsurance Axrangement.

79. No okjection; PRFF 85-87 explain the CreditRe
Reinsurance Arrangement.

80. No objection; PREF 77-79 are more complete and

informative.

-13-



8l. Objected to as inaccurate and nisleading. Of the
premiums under the 20098 direct written policies, Pelitcioner
reccived $365,224 whilc PoolRe recelved $82,904 of such premiums
under the 2009 S:iop Loss Endorsement. PRFF 81, n.S; Ex. 59-J.
For reinsuring the risks of more than 150 insureds under the
2009 Quota Share Policy, Petitioner recelved $82,504 in PoolRe
Quota Share Reinsurance Premiums from PoolRe. PREF 89-97; Ex.
125~-p, p. 6.

The premiums set forth in the direct written po..cies were
supported by, among ctrner things, Mid-Continent’s pricing
indications and Mr. McNeel’s underwriting work. PRFF 110-128.
Moreover, two independent actuaries testified at trial that the
premiums were reasonable 1n amount. PREFE 128.

82. Objected to on tre same grounds as stated in response
to RRFF 70.

83. Objected to as misleading. First, knowing the reasons
for these adjustments to the coverages at issue is not critical
to the issues herein. Petitioner’s experts wecre provided copies
of the Insurance policies for each of the years at issue, ang
their opinions were that Petitioner is an insurance company and
that the insurance arrangements at issue are insurance. Ex. 97-P
(Snyder I7); Ex. 103-P (Kinion); Ex. 107-P (Docherty). Respondent
oirfered no credible evidernce toc the contrary. Respondent had 4

attorneys at the trial with ample opportunity to ask questions,

_‘_;_4_.



but Respondent does not appear to have asked a single guest on
aboutr the adjustments to the policies that were issuec by
Petitioner for 200%8. {intire reccrd).

84. No objection; PRI'T 85 and 88-97 explain the PoolRe
Quota Share Reinsurance Arrangement.

85. No object>on; PRFF 85-87 explain the CreditRe
Reinsurance Arrangemcnt.

86. No objection. Prior to lLhe issuance of the final
version of the Reserve Feasibility Study, a draft was prepared a
few weeks zfter the Bugust 2008 on-s’te visit. Tr. 52:25-53:¢,

55:13-21, 57:5-58:19, 403:17-404:9; see also Ex. 9-J, R8V-5684-

5687 filed with the Anguilla Regulator in October 2008 that
contains conclusions reflected in the Recserve Feasibility Study.
See also Stip. 1 8.

87. No objection. Petitioner issu:ed policies after 2008
and continued to collect information regarding Petitioner’s
insureds after 2etitioner was formed.

88. thru 90. No objection.

81. No objection to a finding that Petitioner attached
copies of its 2008 insurance policies to its Form 1024
application. (Ex. 19-J).

92. No objection.

83. No objection to a finding that the form of the excess

D&0 liability policy attached to the Form 1024 did noi have the

-15-



names of the directors and officers listed on Schedule 1-A.
Information submitted with the Form 1024 appl.cation for tax-
exempt status clearly reflected 1L"e owners of the insured
entities. Ex. 19-J, p. RSV-3776. See infra note 13.

94. thru 99. Objected to as inaccurate and misleading.
While the schedules to Petitioner’s 2008 tax liability and
regulacory changes policies contained clerical errors, those
polic’es and the accompanying binder clearly identify the
insureds by name (i.e., Peak, RocQuest and ZW) and the policy
numbers (i.e., XSRV-TAX-081 and RSRV-REG-081). 3ZIxs. 35-J, 42-7,
44-J; Ex. 195-J, pp. RSV-5844, 5969. The errors have been
correc-ed. See Stip. 99 55-57; Exs. 489-J, 50-J; Tr. 5:20-8:1;
entire record. While Petitioner does not dispute that these
errors were made, Petitioner does object to Respondent’s
suggestion that errors of such immaterial nature should be
considered as somenow relevant to any issue here. See Reply ©o
Arg. TI.D.

100. No cojection; PREF 77-79 are more comp_ete.

101. Objected to as inaccurate and misleading. Of the
premiums under the 2010 direct written policies, Petitioner
received $356,697 while PoolRe received $88,617 of such premiums
under the 2009 Stop Loss Endorsement. PRFF 81, n.9; Ex. 74-C.
Tor reinsuring the risks of more than 200 insureds under the

2010 Quota Share 20licy, retitioner received $88,617 in PoolRe

-]l6-



Quota Share Reinsurance Premiums from Poo.Re. PRFF 89-97; Ex.
27-J3, p. RSV-5530.

The premiums set forth in the direct written policies were
supported by, among other things, Mid-Continent’s pricing
incications and Mr. McNeel’s underwriting worx. PRFF 110-128.
Moreover, two “ndependent actuar’es testified at trial that the
premiums were reasonable in amount. PREFL 128.

~02. Objected to on the same grounds as stated in response
to PREF 101.

103. and _04. No objection; PRFF 85 and 88-97 are more
complete than RRI'F 103, and PRIF 85-87 are more complete Lnan
RRFF 104.

105. and 106. No objection; 2RFF 708 and 1039 are more
complete.

107. No objection, except thal some of these dociments were
a.so executed by Messrs. Zumbaum and Weikel. Ex. 38-J.

108. No objection, except that Atlas ceased to perform
thesc functions as of June 30, 2009. See PRFF 108.

~09. Objected to as inaccurate. Messrs. Zumbaum and Weikel
signed the application on October 21, 2008 as versons who would
be officers and directors of 2etitioner once Lt was formed.
Petitioner was not formed until Decembe+ 3, 2008. Stip. I 7.

110. No objection.
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111. No objection to a finding that Petitioner’s general
ledger reflects its initial capitalization was recorded in
December 10, 2008 at $.00,000. Ex. 28-P; see also Ex. 31-J, p.
. Petitioner’s profits during the years in issue contribuzed to
ils capicai. Ex. 27-J, pp. RSV-5526. Petitioner met or exceeded
the capital requirements under Anguilia law at all tires from
inception through December 31, 2010. PRFF 150.

112. Objected to as misleading and inaccurate. PREF 129 is
more accurate and informative. Anguil.a was chosen because it
was a British territory, overseen by the JUnited Kingdom, and
sufficiently mature and experienced with the =zegulation of these
types of insurers, with the Urited Kingdom being well-recognized
for 1ts insurance expertise developed over several hundred
years. PRFF 129; see also Ex. _26-J, p. RSV-6030-6031.

113. Objected to as inaccurate. Anguilla issued a separate
license [or each of the years 2008-2010. PRFF 10 is more
accurate, compleie and Informative.

114. No objectiorn; PRFF 108-109 are more complete.

115. Objected tc as inaccurate. Allas was the “resident”
manager of Petitioner in Arguilla. See PRFF 108. ‘n mid-2008,
Capstone Insurance Management (Anguilla), Ltd. (“CIMA”) replaced
Atlas as Petitioner’s “resident” manager. See PRFF 1.08-109; Ex.
9-J, pp- RSV-5630, 5631, 5639; Ex. 19-J, p. RSV-5697; =x. 121-R.

Messrs. Zumbaum and Weikel, who were officers and the inoirect
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owners of Petitioner, were the ultimate managers cf ang
decision-makers Zor Petilione~.

116. Objected to as inaccurate and misleading. Mr. Zumbaum
teslified that he relied cn Capstone to inform him as to matters
that wcre occurring in Anguilla that pertained to Petitioner.
Tr. 166:21-167:3.

217. Objected to as inaccurate, uttcrly ridiculous and
unsupported by the record and irvelevant. To the extent that
therc were records produced concerning Petitioner’s operations
after the time that CIMA was in existence, those records involve
CTMA. See obj. tc RREFF 115. This is a red herring and another
rem.nder of the poor quality and lack cf substance, evidentiary,
economic or otherwise, in Respondent’s arguments. See also EX.
9-J, p. RSV-5639.

118. Ob'ected to on the same grounds as stated in response
to RRF¥® 117. If Petitioner paid such ccsts, those expenditures
wculd be reflected in the ledgers, financial sTatemcnts and
other of Petitioner’s records in evidence. Respondent was
represented by 4 trial attorneys at the trial and had ample
opportunity to inquire regaraing CIMA.

119. thru 121. Objects to the reference to “insurance
services” i~ RRFF 119 and 121 as misleading. Also, the majority
of the dccuments Respondent subpoenaed had already been provided

to Respondent by Petitioner. Entire record. The substantial



evidence in "he record includes, among other things, director
and srareholder meeting minutes, formation documenis, tax
returns and other filings with Respondent, books and records,
including financ'ai statements and bank records, Petitioner’s
insurance licenses and applications, Petitioner’s policies and
document s showing the premiums and the claims paid under the
policies. Id. Any documents the insureds had in their
possession, custody or control that Petitioner had not already
provided to Respondent were also provided in response to
Respcndent’s subpoeras. Tr. 173:9-175:3, 191:6-183:24; Ex. 99-P.
Petitioner has no objection to a finding that Respondent issued
multiple, overly broad, discovery subpoenas in a desperate
search for evidence to support nis position, which is
inconsistent with the pos_tion he Zook in the 39 favorable tax-
exempt determination letters he issued to insurance companies
similar in structure and operations to Petitioner. Respondent
prefers not to focus on Petitioner’s records because they do not
support his position. See PRFF 155, 157, 158, 160.

122. and 123, Objec.s to the use of “recycled” and the
apparent implication of RRFF 122 and 123 that a policy that is
nct manuscripted from scratch is somehow not insurance. There is
no requiremert that a policy - whether written by a captivc or
commercial insurer - be wholly or partially customl'zed for a

specific insured in orxder for the insurance arrangement to be
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_nsurance. Nor s there any evidentiary support for such a
proposition in the record. Rather, the record unequivocally
shows that, notwithstanding Mr. Feldman’s inability to recall
whether Petltioner’s pollution policy had been manuscriptea from
scratch, Petitioner’s policies were directed at the business of
Petitioner’s insureds and were structured appropriately to
address their risks. Tr. 764:159-767:14; see also Tr. 32:12-
33:11, 387:13-388:15.

124. No ob“ection.

125. No objection to a finding ‘hat Messrs. Zumbaum and
Weikel, as Petitioner’s airectors and officers, had thc
authority to determine the amount of premiums charged :nder
Petitioner’s policies. PRFF 121.

126. No objection to a Zinding Lhat Mr. Zumbaum did not
know how Petltioner’s premiums were determined, except he knew
that Capstone wou.d nave advised on the amounts cf such
premiums. Tr. 135:7-10; 162:8-12. Mr. Zumbaum testified that he
relied on the advice provided by Capstone. Ir. 166:12-15. See
infra note 9.

127. Objected to as misleacing and inaccurale, as Mr.
Snyder participated in the preparation of the feasibility study
that suggested the types of coverages that would be appropriate

for Peak and its affiliates. 7r. 62:10-17. Otherwlse, Mr. Snyder
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was not invo.ved in drafting Petitioner’s direct written
poiricies or premium pricing fcr such policies.

128. No objection; PRFF 145 is more complete.

129. Objected to as inaccurate, mrisleading and unsupported
by the record. Mr. _iptz’s testimony was that in performing his
audit of Petitioner’s books, he and his firm were comparing
PeLitioner’s policies’ premium amounts with premium amounts
reflected in Petitioner’s general ledger. Tr. 541:5-15.

130. and 131. No objeccion.

132. Nc objection, except that Mr. Zumpaum testified that
he was aware that the poliicies issued py Petitioner contained
retroactive or look back provisions, but other than scanning the
policies, he never actually read the policies. Tr. 165:.2-

166:11; see also infra note S. Mr. Zumbaum was prcvided with a

copy oF a draft of the Reserve Feasibility Study before
Petitioner was tormed, which contained a d:iscussior of the
policies (except for punitive wrap) that Petitioner :itiﬁately
issued. Tr. 128:3-24; Ex. 16-J, RSV-6015-6017.

233. Yo objection to a finding that there was ever a claim
filed by any cf the insureds related to the look back provisions
of any of the direct writter policies issued by Petitioner.

134. Objected to as misleading and inaccurate. Objects to
the citation of Exhibit 136-R for any proposition. See P-Br: .,

Arg. I.A.6 at pp. 80ff. The premiums stated in Petitioner’s
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policies are equal —o or less than the Mid-Continent pricing
indications and the ratirg worksheels that were prepared by Mr.
McNeel. 2RFF _10-128. Two independent actuaries who testified as
experts at the trial herein testiZfied thal the premiums charged
by Petitioner were reasonable in amount. PRFEF 128.

135. Objected to on the same grounds as set forth In
response to RREF 134. See P-Brf., Arg. l.A.6 at pp. 80fZ. The
NAIC specifically does not require actuaries to address loss
reserves for small insurance companies. PRFF 137; Ex. 19-J, p.
RSV-57982. This Court has held that actuarisl loss data is not
cequired to set valid premjums. P-Brf., pp. 79ff.

136. and .37. No objection.

138. No objection. Mr. Solomom confirmed that the premiums
charged were reasonable. Mr. So_.omon’s analysis was not
dependeni on the manner in which the premiums were set. Exs.
1i7-°; see aliso Ex. 113-P.

139. Objected to as misleading. Dr. Doherrvy testified that
to the extent there was loss data availablc, he “would use ther
in compul..ng premiums.” Tr. 250:23-14.

140. Objected to as misleading and incompletc. Dr. Dcherty
was testifying about aucomobile insurance as an example, where
there s a lot of loss history available that can be used to sec
rates according to different circumstances ang different

w

features of the policyholders, which he descriced as “one
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extreme.” Tr. 262:14-24. Dr. Doherty also testified that tLhe
other extreme where there are not large databases of loss data
such as satellite insurance or terrorism Znsurance, where expert
judgment is utilized. Tr. 262:24-263:20. Dr. Dorerty testified
that there is “a wnole spectrum in between those two extremes.”

Tr. 263:2.9-20. See Crouch on Insurance § 1.1 (2017) (increasing

growth and evolution in the types of risks covered by
_nsurance) .

141, Objected to as misleading and incomplete. Ms. Mead
made 1t c_ear that “credibility” in actuarial terms means that
there is no volume of claims activity, i.e., there is no c.aims
date or there is low claim activity. Tr. 410:18-25.

142. Objected to as misleading, inaccurate and unsupported
by the record. There was insufficient loss data involving
Petitioner’'s policies to determine a premium, but Ms. Mead
testified that she consigdered loss data for all Capstone
captives for the policy years 2011-2015 to “be able to build
more credibility, because we have more experience there.” Tr.
411:12-412:4. Ms. Mead testified that aveilable loss data,
although low, did not mean that she could not calculate a
premium, because actuaries are “regular'y asked to calculate
premiums without loss data.” Tr. 479:7-480:6. Ms. Mead testified

that there was loss data available, and that _ocwer claim
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activity is expected for the insurance addressed by her report.
Tr. 412:16-1413:6.

143. No objection. P-Brf. sets forth in detail how
PeiiTioner’s premiums were set. PRFF 110-128. P-Brf. also
addresses the law on this issue. P-Brf., pp. 79ff. As set rorth
therein, this Court has held that an actuarial analysis 1is not

necessary to determine va.id .nsurance premiums. Harper Grp. V.

Comm’x, 96 T.C. 45, 50 (19%1), aff’d, 979 F.2d 1341 (9th Cir.
1892) . Such a requirement would stunt the growt~ of the
insurance ndustry.

144. No objeciion.

145. Objected to as inaccurate, mislead:ing and unsupported
by the record. See objection to RRFEF 140. Dr. Doherty’s report
states that Petitioner’s methodology used to set premiums
appeared to be reasonable to him. See Ex. 107-P, pp. 5-7,
discussed at P-Brf., p. 80. Moreover, Respondent himself signed
off on this methodology 3% times wher he issued favorable tax-
exempt determination letters to 39 insurance companies similar
o Petitioner following the same pricing methodology as used ir
the present case. PRFF 155-158, 160; Ex. 17-J, RSV-3755-5756.

146. Objected to as misleading and unsupported by the
record. Ms. Mead, one of Petitioner’s experts, testified that
actuarics are often asked to determine premiums where Lhere is

no loss data available. See obj. to RRFF 142. The NAIC does rot
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require that insurers with premium levels similar to that of
Pet®tioner prepare actuarial reports. Ex. 19-J, p. RSV-5762.

147. No objection to a finding that valid insurance
premiums can be determined withocut loss data.

148. Cbjected to as unsupported by the record. Objects to
the citation of Ex. 136-R for any purpose. See P-Brf., Arg.
I.A.6 at pp. 80ff. Petitionex’s pricing methodology is addressed
in its brief at pages 77ff. (Rrg. I.A.5) and beiow 1in reply to
Arguments II.A (nrough I1I.C.X and II.C.IT.

149. Objected to as misleading, inaccurate and unsupported
by the record. In connection with advising Petitioner regarding
premi:m rates for 2008-20.0, Mr. McNeel used insureds’ revenues
and personnel headcount as thc ratings base to determine rLhe
bas.s for a premium. See Ex. 112-P; see also Exs. 108-p, 110-P.
Mr. McNee'® also testified that insurance companies can also use
property value or some other statistic as a ratings base, since
normally a mathematical base s needed for calculating a
premium. Tr. 316:15-3"7:6.

150. Objected to as misleading. Mr. McNeel used revenues
and the number of ermployees as the rating base for Petitioner’s
insureds for the years at issue. See obj. to RRFF 149, which is
incorporated herein by reference.

151. Objected Zo as misleading and inaccurate. Mr. McNee]

used a’l of Capstone’s historical premium pricing information,
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together with the Mid-Continent pricing indications, in arziving
at h's recommendation of premivm amounts for Petitioner. Tr.
346:6-347:22. Mr. McNecl’s process for developing his premium
pricing recommcndations is described in PRFE 110-128.

152. Objected to as misleading and inaccurate. See response
to RRE* 151, which is incorporated herein by reference.

153. Objecis to the apparent implication that a Policy Rate
Analysis Summary for 2008 and 2009 is required. The Policy Rate
Analysis Summary is a compilation of data that Mr. McNeel
vrepared using the Mid-Continent pricing indlcations “rom prior
vears for all policies issued by insurance companies Capstone
managed. PREF 122. The record does contaln the Mid-Con<-inent
pricing indications and Mr. McNeel’s Raling Worksheets for 2008
and 2009. FExs. 109-P, 1.2-P. The record also contains a letter
dated April 28, 23098 from Mid-Continent and a request for a
determination of tax-exempt status sent to Respondent that each
contain a detailed description of how lLhe premiums were
determired. Stip. 9 92, Ex. 94-(; Ex. 19-_, op. RSV-5755-5756.
Moreover, Respondent issued 39 taxpayer-favorable determination
letters for 39 insurancc companies that utilized the same

pricing metrodology as Petitioner. RRFE 155-158, 160; see also

obj. to RRFF 146. Moreover, two independent actuaries confirmed
that the premiums charged by Peticioner were reasonable in

amount. See PRFF 128.
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154. Objected o as misleading and inaccurate. The preniums
charged in the policies at issue are all equal to or lcss than
those in Mid-Continent’s pricing indications and very near the
premium amounts reflected in Mr. McNeel’s rating worksheets.
(Exs. 109-P, 112-P). The Policy Rate Analysis Summary was merely
a tool Mr. McNeel utilized in arriving at the premium pricing
recommendations he made to Petitioner. See PRFF 121, 128.

155. Objected to as misleading. Mr. McNeel testified at
length as to how he prepared the 2010 Policy Rate Analysis
Summary. Tr. 344:16¢-356:15.

156. Objected to on the same grounds as set forth in
response to RRFF 154,

257. No objection; PRFF 110-128 are more complete and
informative.

158. No objection.

158. Objected to as inaccurate and mis_esading. PRFF 120-128
lay out in detail, Mr. McNeel’s invoivement in the determination
cf Petitioner’s insurance premiums.

160. Objected to as inaccurate and misleading. Mid-
Continent prepared premium pricing indications for each of the
insurance policies issued by Petitioner during the years at
issue. Ex. 109-P.

161. Objected to as inaccurate and misleading. See obj. to

RREFF 160, which is incorporated herein by reference.

~-28—



162. Objected to as Inaccurate, misleading and inconsistent
with the recc=d. See obj. to RRFF 154, which is incorporated
herein by referencec.

163. No obZection, except that a description cf how the
pricing indications were prepared is contained in che record.
Stip. < 92, Ex. 94-J; Ex. .9-J, pp. RSV-5755-5756. Moreover,
Respondert issued 39 taxpayer favorable tax-exempiion
determ.ination letters for 39 insurance companies tha:. utilized
the same pricing methodology as Petitloner.

164. Objected to as misleading. Neither Jarise Selph nor
others from Mid-Continen. testified at the trial. The pricing
indicaiions and tescimony concerning how they were prepared is
in Lhe record. Tr. 342:3-20; see also obj. to RRFF 163 and
record citallons therein.

165. Objects to RREEF 265 on the same grounds as stated in
response to RRFI 164.

166. Objected to as misleading and inaccurate. Mr. McNeel
testified that EZxhikit 94-J accurate_y describes the process of

setting Petitioner’s premiums. Tr. 324:6-10. See also Ex. 9-J,

pp. RSV-5755-5756. Moreover, Respondent had previously issued 39
taxpayer-favorable Lax-excmpt determination letters to insurance
companies similar to Petitioner that had approved The premnium

pricing methodology utilized by Zetitioner.
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167. Objected to as misleading, inaccurate and _nccmplete.
Mr. McNeel explained in deta’l how the pricing *‘ndications were
utilized and the manner in which Petitioner’'s premiums were
determined. See PRFE 110-128.

168. Objected to as misleacing and inaccurate. See also

obj. to RRFF 167, which is incorporated herein by reference.

169. Objected to as misleading, :naccurate and incomplete.
Ms. Mead, an actuary, testified on behalf of Petitioner as an
expert witness.

170. Objected to as misleading. Ms. Mead did not review the
pricing indications prepared by Mid-Continent because her
methodology was not dependent on such indications. Tr., 414:22-
24, Tr. 435:23-436:18; Zx. 113-P.

171. No objection; PREF 78 is more precise and inforrative.

172. No cbjection. This 1s common practice in the insurance
industry for ar _nsurance poliicy o cover more than one insured,
such as commonly-owned companies. See PRFF 78, n.8; Tr. 268:10-

269:6; see also Rent-A-Center, Inc. v. Comm’r, 142 T.C. I, 5-6

(2014) (policy covered multiple insureds).

173. Objected Lo as inaccurate. The record does not
demcnstrate how the insurance premiums paid to Petitioner were
treated as between the insureds. Entire record. Peak was the

primary insured. PRFZ 78.
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174. Objected to or the same grounds as stated in response
to RRFF 173.

175. No objeciion; PRFF 86 is more complete.

176. Objected to as misleading. CreditRe does not have
emp'oyees, but L did have officers and its business affairs
were conducted by employees of a separate company Mr. Fagg
owned. 1r. 439:20-440:4.

177. No objection.

178. Objects to as misleading and inaccurate. Attachment A
to these agreements identifies vehicle service contracts that
were reinsured by CreditRe, PoolRe and Petitioner.

179. Objec:s <o the use of the word “alleged.” These
veh' cle serxrvice contracts were real. PRFF 86-87 are more
complete and informative. See also PRFE 152-158, 160.

180. No objection; PRFF 86-87 are more informative.

181. thru 183. Objected to as unsupported by the record.
Although the record does not reflect the precise percertages
actually ceded (a) to CreditRe, (b) from CreditRe to Poo.Re and
(c) from Pco_Re to al. of its reinsuvrers, the record dces
demonstrate the precise percentages Petitioner reinsured. Tr.
464:10-464:23; ZIxs. 52-J, 72-J, 87-J.

184. No objection, except that RRFI 184 is unnecessary.

185. Objected to as unsupported by the record.



186. Objccts to the use of the word “alleged” in reference
to the vehicle service contracts. The vehicle serxrvice concraccts
were rea..

187. Objected to as 1inaccurate and unsupported by, and
actually contradicted by, the record. Petitioner paid claims as
2 result of reinsuring the vehicle service contracts. PRFF 98;
Tr. 722:4-724:23.

188. Ob-Zccted to as imprecise and uninformative. PREFF 83-84
are more accurate and informative. Capsione administered PoolRe,
handled the day-to-day administrative and clerical operations
purs:-art to the guidelines of Poo'Re’s board of directors and
officers. Tr. 734:15-23.

289. Ob’ccted to as inaccurate and unsupported by the
record. PoolRe was arn lnsurance company under the law of Britisn
Virgin Islands until it was redomiciled in Anguilla as in
insurance company under its laws, both such locations being
British territories conirolled by the United Kingdom. See PRFF
83-84.

190. Objected “o on the same grounds as s:iated in response
to RRFEF 188. See a'so obj. to RRFEF 189.

291. Objected to as inaccurate and unsupported by tre
Tecord. Capstone’s management role with respect to PoolRe +s

descrived in response to RREFE 188 above.
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192. No objection to a find. ng that. Capstone ma' ntained
books and rccords for PoolRe. Objects to the suggestion that
Caps.one maintained “all” of Poo_Re’s books and records. See
obj. to RRTF 188. Capstone is in the business of administering
insurance companies. (Entire record).

193. No objection; PRFF 83 is more informative.

194. No objection to a finding that Mr. Snyder was a
director of PoclRe as of the date of the trial herein. Tr.
48:24-25.

195. Objected to as inaccurate and misleading. Mr. Snyder
testified as a director that he tended to some of Poo Re’s
affairs. Tr. 49:14-23.

196. Objected to as inaccurate, misleading and unsupported
by the record. Mr. Snyder testified that Capstone sometimes
prov.des him with PoolRe documents to sign, not that Capstone
“directs” him to sign documents. Tr. 50:3-11.

197. No objection. Tr. 50:10-11.

198. No objection to a finding tnal PoolRe does not have
employees in Anguilla. Tr. 74:25-75:2.

192. WNo obfection. Tr. 75:3-5. Capstone administered
PoolRe’s irsurance operations as PoolRe’s officers and directors
directed. See obj. to RRFF 188.

200. and 201. No objection; PRFFE 83-84 are more complete.
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202. thru 204. No objection, except that the participating

clients were insurance companies. See also Ex. 27-J, p. RSV-

5530; Ex. 125-2, p. 6.

205. Objected to as vague, imorecise and misleading. Therc
were at _east two different pools of risks that involved PoolRe.
See PRFEF 85. The premiums veceived by Petitioner under these
pooling arrangements are set forth in PRFF 89. One pool included
many thousands of unrelated risks that were ultimately relasuzed
in part by Pet-.t.oner undexr the CreditRe Reinsurance
Arrangement. See PREIF 85-88. A second pool involived a portion of
429 to 575 (depending on the year) individuel insurance policies
issued by PoolRe to more thar 150 insureds which were then ceded
to 53-58 insurance companies, one of which 1s Petitioner. See
PRFF 90-87.

206. No objection to a finding that ali risk covered by
Poo-Re under the stop loss agreements and quota share agreeme:nis
were ceded by PoolRe to the participating insurance companies
such as Pet:tioner. PoolRe retained from 23 to 25% ($1.224 to
$1.541 million), depending on the year, of the quota share
premiums to satisfy claims under thc stop ~oss/quota share
arrangements and to pay any net amounls due to the participating
insurance companies after payirg claims that were due for the

period. See Exs. 51-J, 53-J, 71-J, 73-J, 86-J, 88-J. Otherwise
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objects to RRFPEF 206. The referenced portions of the record do
not support RREF 206.

207. Objected to as indefinite, unclear and misleading.
Undexr the CreditRe Reinsurance Arrangement, Petitioner reinsured
risks that had been ceded to Poo_Re by CreditRe. PRFF 85-88 more
accurately and completely describe the CreditRe Reinsurance
Arrargement.

208. Objected to as misleading and Znaccurate. Capstone,
which managed PoolRe'’s day-to-day operations, and the Feldman
Firm were familiar with the reinsurance arrangements concerning
the members in the two pooling arrangements managed by PoolRe.
The Feldman Tirm nad acted as counsel in receiving 39 taxpayer-
favorable tax-exemption determination letters from Respondent
for similarly situated insurance companies that had participated
in the PoolRe pooling arrangements. See, e.g., ®x. 15-J, pp.
RSV-5778-RSV-5778; sec also PRFF 154-158.

209. Objected to as misleading and unsupported by the
record. Respondent’s counse. asked Dr. Doherty “([d]id you review
al)l of tre captives in the under_ying companies in PoolRe?” Tr.
274: 8-9. Dr. Doherty answered “no” to this qguesiion. Tr.
274:10. Respondenl interprets this to mean that Dr. Doherty said
he did not review all of the captives, or their underlying
risks. The cited portion of the record does not support tris

requested finding. Dr. Doherty testified that he “reviewed the
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Capstone program in general'.” Tr. 275:26-18. Dx. Doherty was
sufficiently famil®ar with the underlying gfsks in the Capstone
orogram to render the opinions that he rendered. Ex. 104-P; Tr.
253:2-255:18 (discussing Dr. Doherty’s review of the policies in
pool by policy type for 2008, 2009 and 2010, set forth in Ex.
106-R), 255:25-266:15.

210. Objected to as inaccurate, mis.eading unsupported by
Lhe referenced portion of the record. Dr. Doherty testified that
“all the capt_ve programs [he had] seen have all been different”
and “tailor-made to specific clrcumstances,” and that while he
did not know “how frequent” it was for a captive insurance
company and a reinsurer _o have the same manager, it did not
“strike [him] as being an unusual solution, given the
circumstances 'they were, trying to solve here, the risk
management problems [they were] trying to solve.” Tr. 276:1-5,

ANY

276:15-20. Given the circumstances, he considered this “a
sensible arrangement” and the fact ihat Capstone managed both
200lRe and Petitioner did not impact his opinion that the
insurance arrangements here “are compatib’e with [his]
definition of insurance.” Tr. 246:19-248:3, 277:5-278:8.

11. Objected to as misleading. PoolRe is an uncelated
party with respect to Petitioner. The premiums that Petitioner

received under the Stop Loss Endorsements were equal ‘n amount

to the premiums that Petitioner’s insureds paid under the part
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of the direct written policies that were subject to the Stop
Loss Endorsenrcnts, net cof a reinsurance commission. PRFF 83, 92-
93. Myron Steves, an insurance consulting firm, and an
independent actuary, Mr. Glicksman, concluded tnat the premium
splits between PoolRe and 2e:itioner during the years at issue
were reasonable. PREFE 93, 94.

212. Objected Lo as inaccurate, misleading and inconsistenc
with the record. Petvitioner paid claims under the direct writter
policies that ‘1t ‘ssued and under the other insurance
arrangements with PoolRe. PRFE 898.

213. Objected to as inaccurate and mis_ecading. Or. Doherty
testified that the absence of loss data impacted his ability to
quantify the amount of risk reduction, but his opinion was that
the -.evel of risk reduction was more than sufficient to satisfy
the risx distribution requirement. Ex. 104-P, pp. 14-15. Dr.
Doherty opined that the level of risk distribution present in
this case sailed past the standard set forth in Harper and m:ght
satisfy the 49/5.% allocaticn standard endorsed by Rev. Rul.
2002-89, 2002-2 C.B. 984. Ex. 104-2, p. 15.

214. Objected to as 1lnaccurate and unsupported by the
record. Capstone did maintain records for Petitioner, but
Messrs. Zumbaum and Weikel aiso raintained records for
Pecitionexr. Tr. 133:3-13, 164:4-19, 726:3-12. Atlas and CIMA

also maintained records for Petitioner in Anquilla while these
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entities were the resident Znsurance managers .n Anguilla for
Pet:tioner. Tr. 508:1-509:20; Exs. 119-R, 121-R; PRFF 108-109;
see also obj. to RRFF 215.

215. Objected to as misleading, inaccurate and unsupported
by the record. Mr. Liptz testified that he understood that
Petitioner’s books and records were maintained in Fous*on,
l'exas, but he did not testify that there were no books and
records maintained in Anguilla. Tr. 574:15-19; see alsc Ex. l4-
J, pp. 12-13, regarding Anguilla resident insurance manager and
record maintenance requirements; obj. to RRFF 214.

216. Objected Lo on the same grounds as set Forth in the
objection to RRFF 214. Mr. Zumbaum clearly testified trat ne
maintained records related to Petitioner. Petli:ioner also was
reguired by Anguilla law to maintain some records in Anguilla.
See objs. to RRYFF 214-215. Respondent cherry picks Mr.
Zumbaum’ s response to a coniusing qucstion as support for RREF
214, while ignoring his other testimony. Tr. 164:20-23.

217. No objection.

218. Objected to as confusing, inaccurate, misleading and
vnsupported by the record. Mr. Teldman did not testify that
Capstone received only copies of Petitioner’s bank statements
“to compile petitioner’s general ledge~.”

219. and 220. Objects to the ‘mplication that RREF 2138 and

220 are somehow meaningful or relevant.
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220. Objects to the mplication in RRFEF 220 that this is
somehow meaningful or relevant to some issue in this case.

221. Objecred to as misleading, inaccurate and unsupported
by the record. Petitioner did not pay reinsurance premiums to
PoolRe for assuming risks under the PoolRe Quota Share
Reinsurance Arrangement or the CreditRe Reinsurance Arrangement.
See PRFF 85. This would make no scnse and demonstrates
Respondent’s fundamental misunderstanding of the evidence, since
Petitioner was reinsuring adgditional risk as a result of these
arrangements. PoolRe was ceding and thereby paying reinsurarce
premiums to Petltioner for taking on the additional risk. PREF
85-97; see also Reply to Arg. III.B.T.

222. No objection. Petltioner complied with Lhis
requirement. See PRFF 144-1495.

223. No objection to a finding that Pelitioner prepared
financial statements for 2008, 2009 and 2010. These statements
when prepared and prior to being audited are by definition
“unaudited” financia. statements.

224. Ob-ected to as misleading, inaccurate and ircomplete.
Mr. Tiptz also preparec an Independent Auditor’s Report for the
period from Petitioner’s inception through 2009, dated May 3,
2010. Ex. 125-P. Moreover, Anguilla waived the requ.rement for
filing an audited financial statement for the period ended

December 31, 2008. See PRFF 144, n.12.
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225. Objected to as misleading, inaccurate and incomplete.
Much of the financial information maintained by Capstone for
Petitioner was not “prepared by” Capstone.

226. Objecled to as misleading, inaccurate and *ncomplete.
Mr. Liptz, as a California-licensed CPA, also met the other
requirements imposed by the Anguilla tinancial Services
Commission (“Anguilla Regulator”), which approved L.iptz serving
as an independent auditor. See PRFF 146.

227. Opnjected to as misleading, inaccurate and incomplete.
Mr. Feldman testlfied that “including disbursements where we
paid all the disbursements for them, the auditors and the
regulators and thatc, probably $15,000 a quarter” for the work
performed for Pet:tioner and the insureds. Tr. 7¢1:6-761:25.

228. No objection.

229. Object:ed to as inaccurate and misleading. Petitioner’s
general ledgers, financial statements, income Tax returns, bank
statements and other records are .n the record. See, e.g., Exs.
?2-J, 3-J3 and 4-J. Tne manner in which trese payments wcre
created Zor ircome tax and accounting purposes was not developed
by Respondent and is not at issue here. The income tax returns
of the insured affiliates are also not at issue.

230. Objected to as irrelevant. The income tax returns of
the insured affiliaccs are not at issue here.

231. No objection.
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232. Objected to as irrelevant and immaterial. RREF 232
shows Respondent’s willingness to wasle the Court’s time with
tr:vial and meaningless points.

233. Objected to as irrelevant and immaterial. Sec also

obj. to RRIF 232.

234. Objected to as Inaccurate, misleading and inaccirate.
PRIF 99-101 are more accurate, complete and informative.

235. Objected to as vague and mis'eading. The claim was
filed uncer the 2008 _oss of Major Customer Insurance policy.
See PRFF 99.

236. Objected to as inaccurate, misleading and inaccurate.
Mr. Liptrz followed all the procedures that he was regquired to
follow in auditing Petitionez’s books and reccxrds. See PRFL 147-
248. Mr. Liptz obviously verified that the claim was made and
paid. The record does not demonstrate that t was Mr. Liptz’s
obligation to verify tre validity of the claim itself.

237. Objected to as misleading. The record demonstrates
that the claim was made, sett_ed and paid. PRFEF 99~105. As
Petitioner’s adm_nistrator, Capstone dealt with administration
of the ciaim.

238. No objection.

239. Objected to as inaccuratc, misleading and inconsistent

with the record. See PREFT 99-105.
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240. Objected to as inaccura.e, misleading and inconsistent
with the record. See PRFF 95-105. Respondent could have
questioned Petitioner’s witnesses, including Messrs. Zurbaum,
McNeel, and Feldman, at the trial about the claim, but declined
to do so. (Entire record).

241. and 242. No objection, except that PRFEF 101 is more
comrplete and informative.

243. Objects to the implication that there is anything
improper about the $150,000 payment.

244 . Objects to lLhe pettifoggery of PRFF 244. Tre $164,820

was paid through the issuance of two checks. See P2REFEF 101.

(&}

245. Objected to as mislead:ng. See obj. to RREF 244, which
s incorporated herein by reference.

246. Objected to as incomplete. PRFE 99-104 explains
clearly and completely how the claim, including the reopening
and amendmenc of the claim, were handled.

247. trro 250. No objection.

251. No objection, except that PRFF 99-104 explains clearly
and comp.etely how the claim, including the reopening and
amendme~t of the claim, were handled.

252. Objectec to as misleading. As demonstrated by his
testimony, Mr. Kinion is a very experienced and knowledgeable
captive regu_ator. Respondent continues to try To make mountains

out of molehills.
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253. No objection. Mr. Kinion’s report clearly seis forth
what he was asked to addcess.

254. No objection, excep: “hat this does not necessarily
identify who ultimately bore the cost for Mr. Kinion’s services.

255. No objection, except that this does not necessarily
identify who ultimately bore the cost for Dr. Dohcrty’s
services.

256. No objection. Dr. Doherty ‘s a well-known and highly
regarded expert regarding insurance.

257. No objection. Ms. Mead’s report is in evidence and
sets forth the information she considered in preparing her
report. Ex. 113-P.

258. No objection.

259. No objection. Ms. Mead was not asked, nor did she
need, to address the Mid-Continent methodology. Ex. 113-P.

260. No objection, except that this does not necessarily
identify who ultimately bore the cost for Ms. Mead’s services.

261. No objection. Ms. Mead is a iicensed, experienced
actuary who demonstrated her capenility and professionalism In
her report and her testimony.

262. No objection. Mr. Solomo» was not asked to address the

Mic-Continent methodology. Exs. 117-P, 147-P.
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263. No objection. Mr. Solomon’s reports are :n evidence
and set forth the information he considered in preparing his
reports. Ex. 113-P.

OBJECTIONS TC ULTIMATE FINDINGS OF FACT

264. thru 275. Ob-ected to as inaccurate and unsupported

by the record.

CORRECTION/AMENDMENT OF PRFF 96

PRFF 96 should be corrected to read as follows (two
separate requested findings of fact):

96.A. During each of the tax years at issue, PoolRe
rece.ved approximately from $5.039 to $6.639 million in preriun
nayments under all of its joint underwriting stop loss
agrecments for that year with more than 50 ¢ifferent insureds
partic’pating in the PoolRe Quota Share Reinsurance Arrangement
covering 429 to 575 insureds (depending on the year).? Tr.
753:13-754:12, 811:5-21; =x. 51-J, pp. RSV-4141-4142; Ex. 71-J,
pp. RSV-4293-4294; Ex. 86-J, pp. RSV-4428-4429%; ¥Ex. 27-J, pp-.
RSV-5530-5531; Ex. 125-P, p. 6.°

96.B. During 2008 and 2009, 22.9729873%, and during 20.0,

25%, of the PoolRe Quo.a Share Reinsurance Premiums were

> The numbexr of insureds in 2010 cxceeded 200. Ex. 27-J, o. R8V-
5530; Ex. 125-p, p. 6.

? These record references demonstrate that the combination of the
direct written oremiums vaid to all the participating captive
insurance companies and the stop loss premiums paid to PoolRe
averaged a little over $30 million per year.
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retained by 200_Re under the joint underwriting stop loss
endorsements and quota share reinsurance agreemenls Lor the
policy year until after the claims reporting period had expired
and any claims had been paio, at which time, PoolRe would then
pay any retained amounts remaining to the participating
Insurance companies, such as Petitioner. Ex. 27-J, pp. RSV-5530-
5531; Ex. 28-2, p. 1; Ex. 29-P, p. 3; Ex. 30-2, p. 4; Ex. 5_.-7,
pp. RSV-4137-4139, 9 4; Ex. 71-J, pp. RSV-4289-4291, 9 4; Ex.
73-J; Fx. 86-J, pp. RSV-4424-4426;% Ex. 88-J; Fx. 125-P, p. 6.

REPLY TO ARGUMENT

Respondent, at pages 49-50 of his brief (“R-Brf.”)
summarizes his anguments, which for the most part, »e later
adaresses in the specific seciions of his brief. Petitioner will
address those arguments where they are reiterated and addressed.
The law applicable to whether an insurance arrangement
constitutes insurance is discussed in P-Brf. at pp. 63-65.

Respondent alleges without support trat Petiticner "“lacked
transparency.”5 R-Brf., p. 50. l'his makes no sense. In its Zorm

1024 application, Petitioner disclosed the transactions at issue

‘ Exhibit 86-J was revised at *r’al to add a missing page, but
was not otherwise revised, which had pages ending in 4424-4426
are out of order. The correct sequence 1s 4424, 4426, 4425.

> Respondent uses the word “transparency” in his brief at prage
53, but only in the context of discussing this Cou~rt’s opinion
in Rent-A-Center. 142 T.C. 1. As used in Rent-A-Centcr,
“transparency” is a factual reference to Rent-A-Center seeking
to achieve a petter understanding of the cost of its risk
management function. Id. at pp- 11 and 13.
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in de-ail to Respcndent. PRFE 152, 153. Moreover, Respondent
previously had issued favorable tax—exempt rulings to 39
insurance companies similar to Petitionex, all of whic> the
Feldman Firm had assisted with the preparation of their Form
1024 applications. PRFF .55, 158. As of the date of Petitioner’s
Form 1024 application, tre Feldman Firm had not received any
adverse determinations. Id. If there is any so-called lack of
transparency, i is on the part of Respondent, who has yet to
explzin his reasons (i1f any) for reversing his rulings vosition

from trat taken with the 39 favorable rulings. PRFF 160.

REPLY TO ARGUMENT I

To the ex:tent that Petitioner has the burden of proof,
Petitioner has met its burden. See ?-Brif.

REPLY TO ARGUMENT II

Petitioner has addressed the economic substance issue in P-
Brf., Arg. I1.A.1 a- pp. 64-68. Respcndent cites a number of

cases at pages 52-53 of R-Brf., but only Rent-A-Center addressed

the existence of insurance for tax purposes.® Renl-A-Center held

¢ Most of the cases cited by 2espondent addresses one or more

transactions Respondent identified as “listed” transactions. See
ASA Investerings P’ships v. Comm’r, 201 F.3d 505 (D.C. Cir.
2000), cert. denied, 531 U.S. 871 (2000) (addressing a
contingent installiment sale transacticn thal resulted in an
allocation of basis to early installment payments); Frank Lyon
Co. v. U.S., 435 5.3. 561 (1978) (involving a sale-leaseback
transaction); Ccltec Indus., Inc. v. U.5., 454 =7.3d 1340 (Fed.
Cir. 2000) (addressing the treatment of contingent liabilities
in a corporate restructuring transaction); New Phoenix Sunrise
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that: (1) the captive insurance company invo_ved There was
formed to bet'er manage Rert-A-Center’s insurance program; ({(ii)
there was no impermissible circular flow of funds and nothing
unus.a. about the manner in whrich premiums and claims were paid;
and (i1ii) the captive was adequately capitalized. As set forth
in P-Brf., Petitioner met all of these elements.

REPLY TO ARGUMENT TI.A

Petitioner’s insurance policies were not intended to
replace the existing commercizl coverage for Petitioner’s
insureds, as alleged at page 53 of R-Brf., but rather were

intended to supplement existing coverage and fill gaps in such

coveragc.7 See PREF 80 and record references cited therein; see

also obj. to RREF 19.

Similarly, Respondent’s argument that Peak’s continuance of
its commercial insurance somehow suggests that Pelitioner’s
insurance arrangements lack substance is predicated on the

flawed premise that Peak intended to replace its existing

Corp. v. Comm’x, 232 T.C. 16l (2009) (invo.ving & currency 1loss
transaction that generated a $10 million tax loss although the
economic loss was slightly more than $100,000); Palm Canyon X
Invs., LLC v. Comm’r, T.C. Memo. 2009-288 (addressing a marked
linked deposit transaction described in Notice 2000-44, 2000-36
I.R.B. 255). These cases merely set forth the economic substance
doctrine, which provides that generally a transaction musit have
a non-tax purpose to be respected.

7 To be sure, Petitioner ootentially could have provided

replacement coverage at some point after its formaticn, but this
was not tne purpose of fetitioner’s policies during tax years
2008, 2009 and 2010.
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commercial insurance after Petitioner’s formation. See obj. to
RRFF 19. But Petitioner’s policies were irtended to supplement

or gap-fill, not replace, 2eak’s existing commercial insurance.

Id. Peak’s continuance of its commercial coverages after the
loss in 2008 related to the roof does not mean that Petitioner
was not formed for valid reasons. See obj. to RRFF 30.

That Petitioner issued no automobile coverage or that Mr.
Zumbaum did not explain dropping the weather-interruption
coverage in 2009 are Zrrelevant. R-Brf., p. 54; see obj. to RREF
83. Respondent could have developed these issues at trial if
they were somehow relevant.

Respondent repeatcdly argues that Petitioner’s policies
focused on risks “hat were not real!. See, e.g., R-Bri., p. 55.
As stated in the Rcserve Feasibility Study, Peak faced
“s_ gnificant risks to continued growth and profitability from
multiple sources, which [were] nct adequately covered by
conventional insurance.” Ex. 16-J, p. RSV-6015. Except for one
pclicy (i.e., punitive wrap), the Reserve Feasibility Study also
describes all of the policies Petitioner ullimately issued for
each of the tax years at issue. Id.; see also PRFF 77, 73.

Respondent, without any basis, asserts that if Peak really
was trying to avoid catastrophic osses, it should have sought
moxre insurance than thal provided by its commercial insurers anc

Peticioner. See R-Brf., p. 55. Messrs. Zumbaum and Weikel,
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however, were not seeking to have Petitioner ccver every
potential catastrophic loss, as this likely would have been
impractical or imoossib’'e in the dangerous environmenT that Peak
operaled. =ntire record. Simply because an insured does not have
insurance that would cover every potential loss - catastrophic
or not - does nci mean that the coverage that was obtalned is no
less insurance.

Respondent criticizes the Reserve Feasibility Study for not
addressing the coverage amounts that snould be employed. R-Brf.,
p. 55. But, that was not the Reserve Feasibility Sludy’'s
purpose. PRFF 69. Nor is there any evidence to suggest that any
captive feasibility study would provide an indication “regarding
the coverage amounts that should be employed” if a czptive were
to be formed. Entire record. Notably, Respondent’s expert
provides no support for Respondent’s argument. See P-8rf., pp.
86-87. Nor did he have any opinion concerning the Reserve
Captive Feasibility Study. Id

Respondent’s argument about the amount of the premiums paid
to Petitioner is addressed in reply to Argument II.C.

REPLY TO ARGUMENT II.B

Respondent alleges Petitioner received a full-year premium
for policies that covered December 2008. Respondent overlooks
the fact that the pricing indications that were provided by Migd-

Continent were expressly for the period covered by the policies
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issued for that period. Ex. 109-P (policy period 22/1/08 thru
12/31/08). Mr. McNeel also adjusted his premium recommcndations
for the shorter policy periocd. See Ex. 112-P, p. 1; Tr. 366:2-6.
Also, Ms. Mead and Mr. Solomon, Petitioner’s actuarial experts,
also took iInto account the fact that the policies in 2008 were
for a shortened period. See Ex. 113-P, p. 16, 1 3; Ex. 117-P,
pp. 16-18. Mr. Solomon’s expert witness report addresses the
look back periods involved in the policies that he reviewed.
Ex. 117-P, pp. :6-18. Tne 7 policies for 2008 that were
addressed by Ms. Mead contained look back provisions in 4
instances.® See also objs. to RRFF 69, 71—76, 81, 101, 110. Thus,
Respondent’s assertion that there is nothing in the record
explaining or documcnting the premiums for 2008 is false.
Respondent also criticizes Mr. Zumbaum for not being
conversant with the provisions of Petitioner’s insurance
policies. Mr. Zumbaum relied on the advice of Capstone and other

members of his advisory team in selecting and pricing the

® See Ex. 36-J, p. RSV-5876 to RSV-5877 (retroactive to Jaruary
1, 2005 with an extended reporting period of four years for
excess D&O liability policy); Ex. 43-J, p. RSV-5938 (retroactive
to January 1, 2005 with an extended reporting period of four
years for excess Intellectual property package policy):; Ex. 46-
J, p. RSV-5890 (retroactive to January 1, 2005 with an extended
reporting period of four years for excess employment practices
liability policy); Ex. 47-J, p. RSV-5853 (retroactive to Canuary
1, 2005 with an extended reporting period of three years for
excess cyber risk policy).
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policies that Petitioner ultimately issued.® PRFF 68; Tr. 166:12-
15. Mr. Zumbaum’s friend and mentor, Mr. Pope at MEL, had
recommended Capstone to him. PRFEF 58.

Respondert a’so reiterates his argument that Petitionex’s
insurcds should have incurred losses before Messrs. Zumbaun and
Weikel decided to form Petitioner and enter into the insurance
arrangements at issue. R-Brf., pp. 7, 59. But the issue is not
whether there were prior year losses; rather, it is whether
there were risks present tnat explain the need for the insurance
tnat was obtained. See R-Bri., p. 93 (discussing Responden:’s
expert’s testimony that risks, not losses, are what matter).
'his argument has been addressed in detail in t—c arguments
(i.e., Arg. I.A.1 at pp. 64ff., and Arg. 1.A.5 at pp. 77f:i.) and
PREF in 2-Brf. and also in Pet_tioner’s responses to RRTF.

Respondent also falsely asserts that there is only one
document in the record regarding the claim that was Zfiled by
Peak with respect to the drop in sales to Stillwatexr Mining
Company. See PREF 9%-104 and record references therein. The

record does not reflect that there was no due di_:gence done on

® See Mich. Mut. Liab. Co. v. Hoover Bros., Inc., 237 N.E.2d 754,
757 (Ill. App. CZ. 1968), wherein the Court observed: “Insurance
policies are unique in that while no contract is more commonly
used, few are less [requently read. . . . It may be . . . that a
document designed to cover a vast variety of risks 1is desirable
since the cost of the insurance may then bc dispersed throughout
a larger group of policyholders, but il also results in a
document which can be deciphered only by an expert.”
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whether there had been an adeguate drop in sales to meet the
terms of the policy. "ndeed, the record reflects to the contrary
that there was an investigation of the claim. See Ex. 128-P; see

also PRFF 99-104. Respondent makes no mention of the fact that

tne payment made to Peak under The claim was 1included ‘» 2Peak’s
taxable income, which s inconsistent with Respondent’s theory
that Petitioner was created solely to shelter taxanle income.
PRFF 105. Respondent asserts that Pelitioner did noi act like an
insurance company in connection with the Peax claim and its
payment, but does not c’te any evidence or lack thereof that
would support his unsubstantiated theory. This claim is

exp'ained in detail in P-Bri. See PRFF 99-104; see also objs. o

RRFE 239-243, 246-250.
Respor.dent seeks .o distinguish the Reserve Feasibility

Study from the captive feasibility study in Rent-A-Center,

suggesting that this latter study was an “extensive feasibility

study.” Yhis Court in Rent-A-Center did not describe the

feasibility study in that case as “extensive.” 142 T.C. _.
Respondent also takes issue with the timing of the completion of
vhe Reserve Feasibility Study. R-Brf., . 27. These issues are
addressed in the objections to RRFF 86 and 87. Mr. Zumbaum
reviewed a draft of the Reserve Feasibility Study before
Petitioner was formed, and conclusions contained in the study

are set forth in Petitioconer’s application for an insurance
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_icense n Anguilla, which was signed by Mr. Zumbaum on October
21, 2008. “r. 128:3-23; EBEx. 9-J, RSV-5633, 5684-5687. Respondent
further suggests that the Reserve Feasibility Study should have
addressed insurance coverage for less than 1 yezx. There is no
evidence to support this suggestion, nor is there any evidence
“hat thcre is any deficiency with the Reserve Feasibility Study.
Notab'y, Respondent’s own expertc had no opinion concerning tne
Reserve Feasibility Study. R-Brf., p. 58; P-Brf., p. 87.

While Respordent criticizes Petitioner’s documertation
regarding the business operations of RocQuest and ZW, there is
some documentation concerning these entities trmal is in
evidence. See Exs. 16-J, 34-J. Moreover, even Respondent agrees
that the operations of ZW were insignificant. Sec RRFF 18 and
ob;. to RRFF 18; see also PRFF 16. Also, most of RocQuest’s
operations primarily consisted of real estate utilized in Peak’s
operations. PRFF 17, 18B. Peak was the primary insurcd under the
policies at issue. PRFF 78. The record does not address how
Peak, RocQuest and ZW accounted for the premiums received by
Petitioner. As set forth in Lhe objections to RRFFs, the tax
returns of Peak, RocQuest and ZW are not at issue here. See
obis. to RRFF 229-230.

REPLY TO ARGUMENT II.C

Respondent argues that Petitioner fa’led Zo establish that

the premiums for the policies it issued were proper.y
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determined. Petitioner has addressed the manner in which its
premiums were determined in PRFF 110-128, its arguments in its
brief (P-Brf., Arg. I.A.1, pp. 77ff), in reply to Argument J7.B
above and in its obiections to RRFF 69, 81, 101, 134-135, 138,
142-143, 145-146, 149, 154, 163-164, 166, 172. Moreover, both
Mr. Solomon and Ms. Mead, actuaries who testified for Petitioner
as experts, made it clear that premiums can pe determinec
without actuarial loss data. Ex. 147-P, p. 2; Tr. 479:7-480:6;
see also obj. to RRFF 142. Respondent’s expert, Mr. Riggin, a.so
conceded this point on crcss-examination. P-Brf., pp. 81-84; see
also PREFF 137. Moreover, Respondent on at least 39 occasions has
issced tax-exempt rulings to insurance companies similar to
Petitioner that utilized the same premium pricing methnodology

utilized here, PRFF .55-158.

REPLY TO ARGUMENT 1I.C.I

Respondent’s arguments that Mid-Continent’s pricing
indications are unreliable do not have merit. Mid-Continent - a
~arge, independent, reputable managing general insurance company
with seasoned underwriting professionals familiar with premium
pricing methodologies - provided a pricing indication for each

of Petitioner’s policies for eack of the years at issue.'? PRFF

' At vage 62 of R-Brf., Respondent erroneously asserts that
there is no indication for the 2009 and 2010 “Lega. Expense
Reimbursement” policy. Bul the indication numbers for thal
policy are steted in each of the pricing indications under
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107, 115, 116, 120-122; ©x. 84-J; "r. 324:6-10. The record
further reflects that Mid-Continent had & long history of
working c_osely with Capstone, periodically reviewing available
information at Capstone’s offices and meeting with and
discussing pricing issues with Mr. McNeel. Tr. 342:17-343:12;
see also Ex. 94-J; Ex. 19-J, p. RSV-5/56-5757; Tr. 324:6-10.
The record further ref.ects that Mr. McNeel also carefully
analyzed the pricing information that Mid-Continent had
historically provided. - PRFF 111-114, .22. Petitioner’s 2009
Form 1024 filed with Respondent also described in detail the
premium pricing methodology Petitioner utilized. PRFF 152-153;
see also Ex. 19-J, pp. RSV-5755-5756. RAlso, Respondenl had
aiready approved the same pricing methodology when he issued 39
tax-exempl determination letters to Insurance companies similar
to Petitioner, also utilizing this same methodology. PRFE 154~
156, 158, 160. Petitioner also presented the exvert Leslimony
and reports of two actuaries who testified that the premiums
charged by Petitioner in the years in issue were reasonab.e.
PR™> 128. Against this backdrop, Respondent complains that

Petitioner’s premium pricing methodology is unreliable.

“Special Risk Expense Reimbursement” because the coverage that
policy provided was previously provided under the 2008 Expense
Reimbursement Pclicy. PRFF 77, 79; Ex. 109-P.

"' The premiums charged by Petitioner were always egual to or ‘ess
than the premiums set forth in the pricing indicalions provided
by Mid-Continent. PRFF 121.
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Respondent argues that the Mid-Continent pricing
indications for excess cyber risk, pollution liability and
intellectual property package policies assume that there is
underlying coverage For this oricing indication. R-Bri., p. 61.
The record does not demonstrate tnat the pricing _ndications
maxe any ilncorrect assumptions. Petitioner’s insureds had no
pcliution liability coverage other than that provided by
Petitioner. See Ex. 16-J, p. R8V-6021. Assum:ng arguendo
Respondent were correct, this would mean that Petitioner did not
charge enough for this insurance, since any underlying coverage

logically should reduce tThe cost of this insurance.

REPLY TO ARGUMENT IT.C.II

Respondent asserts that Petitioner’s premium pricing
meinodology is deficient notwithstanding that Respordent issued
39 favorable tax-exempt determinations for insurance comvanlies
that used the same methodology. See PRIF 709-128. Mr. McNeel and
Capstone with the assistance of others made a significan. effort
Zo recommend correct premiums to Petitioner. Id. Mr. McNeel’s
underwriting efforts woculd certainly be a way of evaluating Mig-
Continent’s pricing indications in a manner that would reflect
whether such indications were substantially different from Lhe
pricing advice previously provided Zor similar coverage.

Mr. McNeel explained ‘1 detail how he prepared ‘he rating

workshcets that are in the record. See PRFF 110-128. Respordent



gquibb’es with these worksheets because the premiums set forth
thereon do not precisely match the premiums that were ultimately
cnharged in all cases. But Respondent knows why the premiums did
not precisely match: in setting premiums, alcer considering the
input and advice from Capstone and others, Petitioner sometimes
made downward (but never upward) adjustmerts from what was
recommended in Mid-Continent’s pbricing indications. PR:F 121,

NoZ surprisingly, there is no evidence that will satisfy
Respondent’s now overly stringent and unworkable view oZ what _ s
required to set premiums in the absence of substantial amounts
of loss data from which actuarial projections can be made Lo
predict losses at a high level of confidence.*

REPLY TO ARGUMENT II.D

Respondent asserts that the documentation presented at

trial is de mirimis or deficient, but he does not demonstrate

how _he documentation is deficient. Mr. Zumbaum gdid testify trat
oy setting up Petitioner he would be ab.e to process claims

quicker and get bevier service. Tr. 183:17-25. Mr. Zumbaum also

12 At the conclusion of the trial, the Court asked the parties to
address wo issues. One of those issues was whether premiums
could be dctermined in tne absence of loss data. Respondent
appears to concede that _oss data is no. required because other
methods can be used to compute a premium, and yet in the same
breath, he confusingly states that all methods use historical
loss data. R-Brf., p. 45, 55, 59, 60. Respondent’s position on
this issue is thus unclear. In the absence of loss data,
premiums can be computed (e.g., autornomous vehicle liability).
See, e.g., Ex. 147-P; Tr. 271:24-272:22, 1038:5-1039:4.
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testified that Peak was growing and had more exposure as a
result of having more mining equipmenc .n deep undergrcund
mines. Tr. 185:5-10. The Reserve Feasibility Stiudy also set
forth that there was insurance coverage that Petitioner’s
insureds’ commercial insurers did not provide. Ex. 6-J, pp.
RSV-6024-6017. Peak was operating in a dangerous business and
was located in an environmental superfund site and a £f£lood
plain, which Respondent would prefer to ignore. See, e.g., PRIYF
43-45. Against this backdrop, Respondent quixotically argues
that there should be an adverse inference drawn against
Petit<oner fox some unknown reason.

Respondent argues that Petitioner’s policies are “cookie-
cutter” po.icies produced by Capstone for its clients, a.though
therc is no evidence to support thal statemert. Zven if the
policies were similar to other policies, they are still
insurance policies. If the 2008 D&O po_icy is somenhow deficient
simply because it does not have a schedule completed after it
was in force, this would not mean that Petitioner did not have
such coverage or that Petitioner is not an insurance company.
See obj. to RREF 93. Unsurprisingly, disputes between insureds
and Lheir commercial insurers involving policies with missing

schedules or drafting mistakes have been extensively liligated.®

13 See Crouch § 1.1 (“[T}lhe law of insurance . . . 1s now a

massive composit.ion of bo’h common law and an ever-growing

_58-



Respondent further argues that the clerical errors in the
schedules to Petitioner’s 2008 tax .iability and regulatory
changes policies somehow invalidate these policies. -3xf., p.
©5. This is a ridiculous argument. The clericai errors aside,
zhc policies and the accompanying binder clearly identify the
insureds by name (i.e., Peak, RocQuest and ZW) and the poiicy
numbers (i.e., RSRV-TA¥X-081 anc RSRV-REG-081), and the errors
have been corrected. Exs. 35-J, 42-J, 44-3J, 49-J, 50-J; Stip. 99
55-57; Wr. 5:20-8:1; entire rccord. See objs. to RRFF 94-99. %

As discussed in reply to Arguments II.C.I and II.C.II,
contemporaneous underwriting documentation in the record,
together with testimony, demonstrates how Petitioner’s premiums
were determined; Petitioner’s insurance binders and policies are
in evidence; the record establishes the amount of reinsurance

premiurs that Petilioner received/earned each year;' the record

nurber of statutes and administrative requlations.”); id. §
242.43 (poliicy issued in wrong name); see also 44 C.J.S.,
Insurance §§ 392 ff. (interpretation of policy), 537ff.
{reformation of insu.rance contracts), and § 2068ff. (actions on
policies) (2017); 43 An Jur. 24, Insurance § 358ff. (reformation
of insurance contract) (2017).

1% Bven assuming arguendo these policies were somehow deficient
because of the issues Respondent raises, Petitioner and the
other parties to such policies intended such policies to be
insurance policles, and such policies are thus not invalid.
Allernatively, if such policies were invalid, more than 50% of
Petitioner’s gross receipts would still be insurance premiums.

13 See Reply to Arg. TII.B.T regarding Respondent’s argument that
Petitioner failed to establish that it paid reinsurance premiums
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establishes the prem'ums charged and ihe claims paid; and the
changes in the coverage are easy to determine from the record.
Respondent further complains that there are no engagement
letters, or invoices, or other contracts describing the sexvices
provided by Capstone or CIMA to Petitioner. There is substantial
testimony and documentation concerning the services that
Capstone, Atlas and CIMA and others provided to Petitioner. See
Ex. 9-J, 13-4, 17-J, 19-4, 22-J thru 27-5, 28-p, 29-P, 30-P,
119-R, 121-R, 122-R, 125-P; entire recoxc. There 1s substantial
testimony regarding the fact that Capstone and CIMA administered
Petitioner’s insurance-related activities. There can ote little
gquestion that Capstone maintained records for Petitioner; worked
with an independent auditor in connection with the auditor’s
preparation of audited financial statements; assistec with
insurance-regulatory f£ilings, the preparation of insurance
policies and related documentation, the determinezion of
premiums to be charged, the administration of claims; and
provided addicional assistance tha. allowed Petitioncr to
conduct its act_ .vities as a bona fide insirance company.
Respondcnt arso overlooks all of the filings with Respondent
that provides substantial infcormation concerning Petitioner’s

operations, including tax returns, the application for tax-

to Poo.Re. As set forth therein, Petitioner was the recipient,
not the payor, of reinsurance premiums.
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exempt status and the election under § 953(d). (Exs. 2-J, 3-J,
4-J, 18-J, 19-J). Moreover, Respondcnt completely ignores that
he nad issued 39 determination letters affirmalively determining
that 39 similarly situated insurance companies operated in a
similar fashion and issuing sim’lar insurance policies with
prem’ums determined in the same manner as Petitioner, were
insurance companies for tax purposes. Respondent’s complaints
about tre evidence are disingenuous and lack substance and
merit. Respondent’s unsupported allegation that 2etilioner was
created for “he so'e purpose of avoiding federal inccme tax is
also bogus and unsupported. The evidence demonstrates thaz

Pet tioner operaled as a bona flde insurance company.

REPLY TO ARGUMENT ITX

The Introduction to Respondent’s argument appears merely to
recite the elements of insurance, although Respondert’s brief
changes the order of the elements of insurance from how they are

referenced in Responcent’s cited cases. See, e.qg., Rent-A-

Center, 142 T.C. 1 at 12-13.

REPTY 70 ARGUMENY III.A

Contrary to Respondent’s argument, 2etitioner’s insurance
arvangements satisfy Lhe commonly accepted notions of insurance.
See P-Brf., Arg. I.A.5 at pp. 77ff.

Respondent argues that Petitioner’s premiums were not

determined at arm’s length and were not reasonable in relation
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Lo the risk of loss. R-Brf., p. 70. Petitioner’s premiums were
properly determined. See Reply to Args. II.B, 72.C.I and
IT.C.ITI.

Respondent also complains that there was ro feasibility
study as to why RocQuest and ZW needed excess nsurance.
lowever, the feasibility study that was performed included
RocQuest and ZW. Ex. 16-C, RSV-6013. ZW's only activity was its
small lending operation, and RocQuest owned the real estate that
Peak utilized to conduct its operacions. PREZ 16-18; RRI'F 18,
Alsc, the record shows that Peak was the primary insured and
that RocQuest and ZW were added as additional named insureds
consistent with insurance industry treatment, which includes
commonly owned businesses in the same policies. PREz 78.

Nowhere does Respondeni. address this Court’s holding in
Harper that premiums that were not determined by reference to
actuarial determined loss proZect-ions were nevertheless
insurance premiums. 96 ©.C. at 50. This Court express'y stated
that “[s]Juch rates were not determined by recference to
actuarially determined loss projectlons.” Id.

Nowhere does Respondent address his issuance of 39
favorable tax-exempl determinations for insurance compa-nies
similarly situated Lo Petitioner that utilized the same
insurance management structure, premium pricing methodology,

reinsurance arrangements, and participated in the same risk
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pools, all of which was meticulously described in the underlying
ruling regquests. See PREF 152-160; see Ex. 1%-J (289 pages).
Petitioner’s operations were described In detail in a ruling
request filed with Respondent in 2009. PRFF 152-.53. The other
applications in which Respondent issued 338 favorable tax-exempt
determinations contained similar descripiions. PRFEF 158. If
Respondent now believes that the manner in which the premiums
were determined is inconsistent wlth the common notions of
insurance, he should be required to offer something more than

‘pse @gixit to support his 180° shift. Transco Exploration Co. V.

Comm’r, 949 F.2d 837, 840 (5cth Cir. 1892) (“Althougn the
Commissioner s entitled to change his mind, he ought to do more
than stride to the dalis and simply argue in the opposite
directiocn.”).

Respondent further suggests that beccause Messrs. Zumbaum
and Weikel were officers and direct or indirect owners of the
insureds and PetitZoner that somehow the contracts beiween the
insureds and Petitioner were invalid. Respondent’s position
directly contravenes the Supreme Court’s holding in Moline

Properties v. Commissioner, 318 U.S. 436 (1943). See also Kidde

Indus., Inc. v. U.S., 40 Fed. Cl. 47, 50, 55, 81 (1%897), ard

Respondent’s own published rulings. See, e.g., Rev. Rul. 2002-
80, 2002-2 C.B. 985. Moreover, this is the case with many

captive Imsurance company arrangements that have been approved
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by this and other Courts. See, e.g., Rent-A-Center, 242 T.C. 1

(insurance company and insureds owned by the same parent

corporation); Securitas Holdings, Inc. v. Comm’r, T.C. Memo.

2014-225. Also, Respondent publicly stated long ago that he
would no Zonger fo__ow his much maligned and discredited
economic family doctrine.!®

Rcspondent also assails Petitioner’s capitalization arguing
that Petitioner was inadequately capitalized during the years at
issue, while at the same time inconsistently arguing that.
Petitioner’s insureds did not have a practical risk exposure
that would warrant the need for Petitioner’s insurance. Compare
R-Brf. p. 71, ¥ 2 with R-Brf., p. 76, 9 3. Respondent’s
rudder.ess vosition herein is arbitrary and capricious.

The record demonstrates that Petitioner satisfied the
statutory capitalization requirements imposed by Anguilla and
also satisfied Mr. Kinion’s rule-of-thumb that regulators often
use, which is that Petitioner’s premium-to-surplus ratio was at
least 3 to 1 during tne years at issue. PRFF 150. As this Cour:
has recognized, satisfaction of the insurance regulatory capital
requirements is sufficicnt to meet the capitalization
requirement for purposes of addressing the commonly accepted

notions of insurance. See Avrahami v. Comm’r, 149 T.C. No. 7

' see Rev. Rul. 77-316, -977-2 C.B. 53, obsoleted by Rev. Rul.
2001-31, 2001-1 C.B. ~348.
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(slip. op. at 80-81) (Aug. 21, 2Ci7). Moreover, Petilioner was
solvent at all times during the years in issue and did not have
any difficulty in meeting its obligations.’

Respondent is correct that Petitioner did not have any
employees or officers or directors who were not also officers
and directors of Peak. As Mr. Snyder made clear, this is common

for captive insurance companies, large and small. Tr. 76:24-

77:14. See Securitas, T.C. Memo. 2014-225 at T.C.M. (RIA) at

pp. 1625 and 1632 finding that an insurance comoany with no
employees nevertheless met the commonly accepted notions of
insurance. Contrary to Respondert’s assertion, however, this did
not leave -ust Messrs. Zumbaum and Weikel to manage Petitioner’s
insurance operations. As Mr. Snyder further testified, the vast
majority of captive insurance companies manage their aifalrs

through a contracted manager. Tr. 76:24-77:14; see Rent-A-

Center, 142 T.C. at 4-6 (captive insurancc comoany contracted
for management services and claims administration provided by
third parties specializing in providing such services). Also,
because of “he broad nature of some of the issues facing captive

insurance companies, owners of such companies are heavily

-7 Respondent also appears to assert that Petitioner could not

have satisfied the maximum amount of claims that cou’d be
asserted under Petitioner’s policies. R-Brf., . 71, 1 1. Even
Respondent’s own expert does not espouse such a ridiculous
position, which would defeat the vurpose ol insurance. Tr.
944:24-945:24; Ex. 140-P, p. 3 (“The premiums cannot match the
maximum limit of liability.”).
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dependent on outside service providers (e.g., underwriters,
adjusters, managers, elc.). Ex. 1lo-¢, o. RSV-6011, § 3; see Tr.
266:24-267:18. o suggest that Messrs. Zumbaum and Welkel
themse'ves needed io have such skills is ludicrous.

Tne record is clear that Petitioner was a validly formed
insurance company, existing and operatirg under the laws of
Anguilla. See PRFF 151; see also P-Brf., pp. 77ff.

REPLY TC ARGUMENT IIT.R

Respondent argues that Petitioner did not distribute risk.
Respondent cites Harper but fails to comprehend its significance
as 1t relates to the present case. Harper reld that risk
distribution is present when an insurer receives 29% or more of
its total premiums [rom urrelated insureds. P-Brf., pp. 74ff.
The reinsurance premiums received from PoolRe represented more
than 30% of the total premiums received by Petitioner Zn each
tax year at issue. See PRFF 89. Respondent fails to address why
there is no risk disiribution here under Harper.

REPLY TO ARGUMENT IIT.B.I

Respcndent argues tnat Petitioner failed to substantiate
any payment to PoolRe for Petitioner’s pariicipation in the
PoolRe Quota Share Reinsurance Arrangement., This demonscrales
Respondent’s fundamental misunderstanding of the evidence:
Petitioner did not pay, but rathez, received the PoolRe Quota

Share Relnsurance Premiums in exchange for assuming a cerlain
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amount of blended or pooled risks that PoolRe ceded to
Petitioner.'® PRFF 88-97; see also obj. to RREFF 221. The premiums
Petitioner rteceived are reflected in its revenue for each of the
years at issue. PRFY 89.

REPLY TC ARGUMENT TIII.B.IT

Respondent incorrectly suggests that there 1s insufficient
evidence in the recocrd regarding the CreditRe Reinsurance
Arrangemert. The Co-Insurance Contracts with PoolRe under which
the reinsurance premiums were paid to Petitioner during the tax
years 2008, 2009 and 2010 are stipulated exhibits. Stip. %9 60,
74, 81, Exs. 51-J3, 72-J, 87-J. Other evidence in the record
establishes that Petitioner received premiums of $69%,500;
$76,500 and $66,000 for each of the tax years 2008, 2009 and
2010. See PREF 85-89. Petitioner also paid losses under the
reinsurance arrangement during the years at issue. PRFF 99. The
underlying risk coverages that Petitioner reinsured through
PoorRe as part of the CreditRe Reinsurance Arrangement were
risks insurea by Lyndon as tae original ceding company. See PRIF
86. This reinsurance is also described in detail in Petitioner’s
Application for Recognition of Exemption under § 501 (a) filed
with Respondent in 2009. See PRFF 152-153. Id. Similar

reinsurance had been the subject to 38 favorab. e rulings by

¥ Respondent devotes an en’’‘re section in his brief, complete
with a heading summarizing his misguided argument.
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Respondent to the effect that the insurance companies that wrote
such reinsurance were considered to be insurance comvanies by
Respondent. PRFF 155-160. Mr. Fagg, CreditRe’s owner and an
actuary, also testified at the trial herein. Contrary to
Respondent’s statemencts, and as outlined herein, Pet tioner did
not just present only testimory on this issue. Respondent did
not offer any evidence to suggest that the reinsurance
arrangemen:ts with CreditRe through PoolRe were anything other
than valid reinsurance arrangements.

Respondenz’s alternative argument that the risk involved in
the CreditRe Reinsurance Arrangement is de minimis also misses
t~e marx. As Respondent knows, the amount of risk has substance
because he issued favorab:.e tax-exempt rulings to 39 similarly
situated insurance companies that used the same or similar
pooling arrangerment. PRET 155-160. Respondent ignores this
Ccurt’s cecision in Harper, in which this Court held that =
captive insurance company receiving 29% of its premiums from
unrclated parties had sufficient risk distributicn such tha. its
insurance arrangements corstituted insurance for tax purposes.

Desp.te recognizing that Securitas anc Rent-A-Center botn

favorably cited Harper, Respondent inexplicably fal_s to address

Harper in ihis context.

_68_



Respondent’s suggestion that RocQuest and ZW were not
.nsured under Pelitioner’s policies is inconsistent with the
policies themselves and other evidence herein. PREF 78.

REPLY TO ARGUMENT III.C

There is no support for Respondent’s argument that risk
shifting is not presenc on the grounds that Pectitioner’s capita.
was not established based on contingent historical losses or
unexpected future losses. There is no such lcgal requiremenc,
and there is no evidence in the record To support Respondent’s
newly created, vague and uaworkable test. Petitioner addresses
the existence of risk shifting in its brief at pages 73-74 (Brg.
I.A.3). See also P-Brf., Arg. I.A.5, pp. 77-80.

REPLY TO ARGUMENT _IZ.D

Respondent asserts that Petitioner’s pol.cies did not cover
an instcrance risk on the grounds that such coverage was
unnecessary or overpriced. Thus, Respondcnt appears to coacede
that sucna risks are the type of rZsks that constitute nsurance
risks. Petitioner addressed whether its poiicies covered
insurable risks in P-Brf. Id. at Arg. I.A.2, at pp. 68-73; see
also PRFF 80; obj. to RRFF 19 concerning the fact that
Petitioner’s coverages were supplemental to and not duplicative
of the insureds’ existing coverages. Petitioner addressed the

reasonableness of the premiums that were paid to Petitioner in

PRFE 128 and in reply to Arguments II.B and II.C. See also PRFF
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170-128. As set forth in PRFF 128, the reasonablenesgs of the
premiums was independently confirmed by two actuaries who
testified at the trial herein. Id. Respondent offered no
evidence to refute Petitioner’s evidence. Indeed, Respondent’s
own expert admits the vast majority of policies weltten cover
the type of risks that are insurable risks. See Fx. 136-R.

REPLY TO ARGUMENT IV

Respondent ccrncedes that Petitioner’s gross receipts were
less than $600,000 per year. See R-Brf., p. 78. At pages 61-98
of its brief, Petitioner addresses Respondent’'s argument that
none of Zetitioner’s gross receipts constituted insurance
premiums and that more thar 50% of its gross receipts were not
insurance premiums. At page 98 of its brief, Petitioner
addresses Respondent’s argument that Petitioner’s § 953 (d)
election is invalid.

REPFTY TC ARGUMENT V

Respondent’s argument that Petitioner’s premium income is
taxed as income even _f it is not premium income is addressed in
P-Brf. at Argumeni I.A.7 at pp. 96ff.

RECENT CASE LAW

Petitioner expects that Respondent will cite Avrahami as
support for nis position. That case is inapposite.
In Avrahami, this Court held that oremiums paid by the

Avraghamis’ companies Zo Feedback, a company Mrs. Avrahami
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wholly-owned, were not deductible as business expenses because
Feedback was rot an insurance company, based on a finding of no
risk distribution and no commonly accepted notions of insurance
in the asrrangements at issue. .d. (slip. op. at 65, 86-87).

This Court held that Feedback’s receipt of premiums from
Pan American for reinsuring terrorism insurance policies written
by Pan American did not provide risk distribution for Feedback
under Harper because Pan Amer:can was not an insurance company.'®
Td. (slip. op. at 75). To the Court, the reinsurance preniums
Feedback received approximated the amount Feedback could receive
and still remain under the then-applicab’ e $1.2 million premium
ceiling in § 831 (b) for Feedback’s underwriting income to be
tax-exempt. Id. (slip. op. at 85). The Court found the premium
for Feedback’s insured’s terror.sm coverage was approximately 80
times the premium rate charged for the underlying primary

commercial terrorism coverage bought by _he same insured. Id.

Y

(siip. op. at 70). 1t also found that the Pan American policy
exclusions rendered the policy virtually certain to never

respond to any loss event, and “hat the po.icy gave the insurer

the right 1o pay claims with a promissory note payable ovcr

' Respondent has ruled that the existence of risk distripution
is to be determined by looking through to the underlying risks
that are reinsured in the case of reinsurance. Rev. Rul. 2009%-
26, 2009%-38 1.R.B. 366. Here, this would mean evaluating the
risks that Petitioncr reinsured for the existence of risk
distribution, not whether PoclRe was an insurance company {(even
though it was). See Ex. 19-J, p. RSV-5778.
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three years. Id. It also was unconvinced that Pan American could
respond .o a claim if the reinsurers did not pay the c.aim
because Pan American paid 97.5% of the premiums to the
reinsurers midway through ‘he policy period and othcrwise !acked
sufficient funds to pay any such claim. Id. (s.ip. op. at 73,
75). Based on these findings, the Court held that Pan American
was not a bona flde insurance company. Id. (s_ip. op. at 75).

This Court further held that Feedback’s arrangements were
not within the commonly accepted notions of insurance because
Feecback had more than 65% of its assets in long~term unsecured
loans to an entity Mrs. Avrahami owned with no required interest
payments for several years. Those “oans were not timely
agisclosed to insurance regulators, in violation of the insurance
domicile’s regulations. Id. (slip. op. at 79-80). It also noted
that there were no claims made unti. after Respondent began his
examination, and some of the claims were paid even though they
were untimely under the policies. Id. (slip. op. at 78-79, 85-
86). It also held thaet thc Avrahamis had failed to support the
premiums Feedback charged on its direct written pclicies. Id.
(slip. op. at 84-85).

Here, Petitioner was created for a legitimate purpose and
complied with all Anguilla regulatory requirements. There is
substantial evidence supporting the premiums that were charged

and no evidence to the contrary. The reinsurance arrangements
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are ful'y supported by the evidence. Petitioner paid claims
inder both the direct written policies and the reinsurance
arrangements, and did not do so with promissory notes. Nor did
Petitioner make any loans. Respondent issued tax-exempt
determinations for 39 insurance companies similar to Petitioner
with insurance arrangements similar to Petitionex’s. PRFF 155-
160. Multiple experts also testified that Petitloner’s insurance
arrangements constituted insurance from accounting, insurance
industry and regulatory perspectives. PKRFF 170-173. These
experts directly addressed the pooling or risk distribution
effects under these insurance arrangements.20 kxs. 97-P, 103-P;
Ex. 104-P, op. 3-4, 11-12, 14-18, 26-28, Figs. 1, 2 and 3; Exs.
114-2, 130-P. One of Petitioner’s experts, Dr. Doherty (who also
testified for the prevailing party in Harper), opined trat the
level of risk distribution present in this case sailed past tre
standard set forth in Harper. Ex. 104-P, p. 15. He also
test’tfied that such risk pooling arrangements are normal
insurance industry arrangements. Trn. 255:25-266:15. Petitioner’s

other experts, Mr. Snyder, who served as a dlrector of PooiRe,

20 5ee also PLR 201219011 (May 11, 2012) and PTLR 201224018 (Jun.
15, 2012) (Respondent approved the use of gquota share pooling
arrangements to blend risks where the premiums ceded were
roughly equivalent to the premiums for the blenced risk
assumed); cf. I.R.C. § 6110(k) (3) (rurings generzally now
precedential). But see Transco Exploration Co., suora
(Respondent cannot ignore rulings since they are reflective of

his legal position and interpretations).
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and Mr. Fagg, who was the owner of CreditRe, were also very
familiar with the pooling arrangements. Ex. 96-J, 97-2, 114-p;
Tr. 48:24-25. Under the relnsurance arrangements, PoclRe
maintained millions of dollars to pay any claims until well
after the time for making such claims had expired, which itself
was six mcnths after the respective policies expired. Revised
PRIFF 86A and 963. Respondent did not seriously challenge any of
this evidence. Avrahami has nothing to do with the present case.
CONCLUSION
Petitioner is an nsurance company for Federal income tax

purposes and is exemot from tax under § 501 (c) (15).
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